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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

A U.S. District Court in Delaware asked the Delaware Supreme Court’s 
opinion on three issues of that state's law raised in two separate cases 
concerning the contestability of policies issued to several insurance trusts in a 
“STOLI” type transaction, allegedly without an insurable interest. The 
questions were raised as the result of federal lawsuits by PHL Variable 
Insurance Co. (Phoenix) and Lincoln National Life Insurance Company 
(Lincoln), both of which sought to block payment on the policies after the 
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deaths of the insureds. The Delaware state court responded to the U.S. District 
Court in that state in PHL Variable Insurance Company v. Price Dawe 2006 
Insurance Trust, et. al., __ Del. __, No. 174, 2011 (Del. Sup. Ct. Sept. 20, 
2011), with answers that substantially supported the positions of the issuing 
insurance companies.  

 
The facts of the underling cases were undoubtedly similar, although the Court focused on 
describing those in the Phoenix transaction.  In that case, Price Dawe created a Delaware 
trust (“The Price Dawe 2006 Insurance Trust”) of which a family trust was the 
beneficiary.  Dawe was the beneficiary of the family trust.  Phoenix issued a $9 million 
Delaware life insurance policy on Dawe’s life to the trust, as owner and beneficiary, on 
March 8, 2007.  Dawe died on March 3, 2010, and the Dawe Trust made a claim to 
Phoenix for the death Benefit.   

In that suit, Phoenix contended that Dawe did not qualify, and had no legitimate need, for 
a $9 million life insurance policy. Phoenix further alleged that Dawe misrepresented his 
income and assets in his application and that he was financially induced into participating 
in the transaction as part of a stranger originated life insurance (“STOLI”) scheme. In 
addition, Phoenix alleged that Dawe never intended to retain the policy, and always 
intended that the policy would be immediately transferred to an unrelated third party 
investor, GIII, a private investing entity. Phoenix claimed that the defendant Trust and 
Dawe were used as straw men to allow GIII, which had no insurable interest, to conceal a 
wager on Dawe’s life.  

Specifically, on May 14, 2007, less than two months after the policy went into force, GIII 
formally purchased the beneficial interest of the Dawe Trust from the Family Trust for 
$376,111, and did not file a change of ownership or change of beneficiary form with 
Phoenix. After Dawe died, Phoenix received two competing claims for the death benefit, 
leading to an investigation that allegedly revealed the true nature of Dawe’s life insurance 
transaction. Phoenix thereupon filed a lawsuit in federal District Court for the District of 
Delaware seeking to obtain a declaration that the policy was void. The suit was filed on 
November 10, 2010, approximately 3 ½ years after the policy issue date (or more than 1 
1/2 years after the end of the 2-year contestability period).   

The District Court certified three questions of Delaware law to the Delaware Supreme 
Court, as follows: 

1.         Does Delaware law permit an insurer to challenge the validity of a life insurance 
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policy based on a lack of insurable interest after the expiration of the two-year 
contestability period required by Delaware law? 

Answer: YES.    

The Court determined that the insurance contract was “void ab initio” - i.e., from the 
beginning - because it was procured as the result of fraud that “is regarded as going to the 
very character of the proposed contract itself.”  In this case, under Delaware common law, 
“if a life insurance policy lacks an insurable interest at inception it is void ab initio 
because it violates Delaware’s clear public policy against wagering.”  Therefore, since the 
policy never legally came into effect, neither did any of its provisions, “including the 
statutorily required incontestability clause.” 

2.         Does Delaware law prohibit an insured from procuring or effecting a policy on his 
or her own life and immediately transferring the policy, or a beneficial interest in a trust 
that owns and is the beneficiary of the policy, to a person without an insurable interest in 
the insured's life, if the insured did not ever intend to provide insurance protection for a 
person with an insurable interest in his or her life? 

Answer: NO 

However, this answer pertains only “so long as the insured procured or effected the policy 
and the policy is not a mere cover for a wager.”  The law requires “more than just 
technical compliance at the time of issuance.”  Indeed, stated the Court, “STOLI schemes 
are created to feign technical compliance with insurable interest statutes.”  However, if a 
“third party uses the insured as an instrumentality to procure the policy, then the third 
party is actually causing the policy to be procured” in violation of Delaware law. In effect, 
the real procurer of the policy in this case was the third party investor - GIII, not the 
insured. 

3.         Does Delaware law confer upon the trustee of a Delaware trust established by an 
individual insured an insurable interest in the life of that individual when, at the time of 
the application for life insurance, the insured intends that the beneficial interest in the 
Delaware trust would be transferred to a third-party investor with no insurable interest in 
that individual's life following the issuance of the life insurance policy? 

Answer: YES (But) 

In this case, Dawe sold, and always intended to sell, a beneficial interest in the trust, not 
an interest in the policy.  The policy remained in the trust even after the sale.  Further, 
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Delaware law confers on the trustee of a trust an insurable interest in the life of the person 
who established the trust. 

However, noted the Court, in order for the defendants to rely on the letter of the law in this 
case, the trust must be “established” by the insured.  “This requirement is not satisfied if 
the trust is created through nominal funding as a mere formality.” In effect, the real 
funding was supplied by a third party investor as the result of “a pre-negotiated 
agreement.”  This third party investor did not have an insurable interest in the insured.  
The law does not allow one to accomplish by indirection what they are prohibited from 
accomplishing directly. 

The decision in PHL Variable insurance Co. may be contrasted with a number of recent 
decisions finding that an insurable interest need only exist at the moment the policy is 
issued - notwithstanding an intent to sell it to a third party investor (particularly where that 
investor is unidentified when the policy is issued).  See, e.g., The Lincoln Life and 
Annuity Company of New York v. Berck, (applying California law), Kramer v. Phoenix 
Life Insurance Co., et. al. and Life Product Clearing, LLC v. Angel (both applying New 
York law), First Penn-Pacific Life Ins. Co. v. Evans (applying Arizona law) and Sun 
Life Assur. Co. of Canada v. Paulson (applying Minnesota law), discussed in our 
Bulletins Nos. 11-49, 10-113, 08-13, 09-30 and 08-104.  Compare AXA Equitable Life 
Insurance Company v. Infinity Financial Group, LLC (applying Florida law), discussed 
in our Bulletin No. 09-45.  In a number of those cases that were lost by the plaintiff 
insurance companies, the result would have been different under newly enacted legislation 
that did not apply to the years at issue in the suits.  Because so many states, like California 
and New York, have taken steps in recent years to regulate and essentially vitiate STOLI, 
such cases have become less common, although some, like the instant case, are doubtless 
still in the pipeline. 

With the questions posed by the federal Court answered as set forth above, it is likely that 
the insurance companies (Phoenix and Lincoln) will eventually prevail in their suits to 
void the policies at issue.  We will report on further developments as they arise. 

Any AALU member who wishes to obtain a copy of PHL Variable Insurance Company 
v. Price Dawe 2006 Insurance Trust, et. al.  may do so through the following means: (1) 
use hyperlink above next to “Major References,” (2) log onto the AALU website at 
http://www.aalu.org/ and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 
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In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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